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Key issues addressed in this report
The report analyses that:

1. Despite the fact that education is now recognised in Kenya’s constitution as a basic
human right, privatisation of education is rampantly growing at an alarming rate without
the corresponding monitoring and regulation by the State;

2. The State has encouraged the growth of private schools through enactment of favourable
policies;

3. The growth of private actors in education is leading to sharp inequalities and segregation
in Kenya’s society.



|. Introduction
1. This report has been compiled by the following organizations:

e The Economic and Social Rights Centre (Hakijamii) is a National Human Rights
Organization that partners with civil society organisations and marginalised
community groups to advocate for the realization of economic and social rights
especially for the urban poor.!

¢ The Global Initiative for Economic, Social and Cultural Rights (GI-ESCR) is an
international non-governmental human rights organization which seeks to
advance the realization of economic, social and cultural rights throughout the
world, tackling the endemic problem of global poverty through a human rights
lens. The vision of the GI-ESCR is of a world where economic, social and cultural
rights are fully respected, protected and fulfilled and on equal footing with civil
and political rights, so that all people are able to live in dignity.?

2. This report is a preliminary report to the UN Committee on the Rights of the Child (CRC)
based on a research conducted by the above organisations about the impact of the growth of
the role of private actors in education in Kenya on the realisation of the right to education. It
focuses in particular on the impact in non-formal settlements, and on segregation and
discrimination. It will be followed by an additional submission deepening these preliminary
findings and covering other impacts.

lIl.  General legal framework on the right to education and the
role of private actors applicable in Kenya

3. Basic education in Kenya is recognised as a human right in article 43 (f) of the
constitution of Kenya which acknowledges that everyone has the right to education. Education
for children is further entrenched in article 53 (1) which provides that every child has the right to
free and compulsory education.

4, Article 2 (6) of the Constitution of Kenya recognises that “Any treaty or convention
ratified by Kenya shall form part of the law of Kenya under this Constitution”. The international
Convention on the Rights of the Child (ICRC), was ratified by Kenya on 30 July 1990, and is
thus legally binding in domestic Kenyan law.

5. The Basic Education Act, 2013 repeals the previous education Act, enacted in 1980 (last
revised in 2012). The Basic Education Act sought to streamline the provision of education, in
institutions of basic education, in line with the constitution that was adopted in 2010.

6. Privatisation in education is a growing global phenomenon threatening the right to
education in many countries. An increasing body of research is examining the impact of these
developments on human rights and social justice. In 2014 Mr Kishore Singh, the UN Special

L http://www.hakijamii.com.
Zhttp:// www.globalinitiative-escr.org.
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Rapporteur on the right to education (SR RtE) presented a report to the UN General Assembly?
which examines State responsibility in the face of the explosive growth of private education
providers, from a right to education perspective, and lays out some of the principles applicable.

7. Based on our work analysing the situation with regards to privatisation in education in
seven other countries, and following extensive consultation with education civil society
organisations at the domestic, regional and international level, and with human rights and
education academics and experts, we have developed the following draft analysis principles,
which set out how international human rights law applies to privatisation in education, drawing in
particular on articles 28 and 29 of the ICRC and article 13 of the International Covenant on
Economic, Social and Cultural Rights (ICESCR).

Private actors in education: draft human rights analysis framework

While private providers of education are permitted, States must ensure that the involvement
of private actors in the provision of education:

1. Does not lead to the creation of extreme disparities in access to quality education or
discrimination of any kind, and does not lead to segregation or division in societies in
general or education in particular;

2. Provides for a true alternative choice to quality free education, and does not replace
the public system, as the State retains the responsibility to offer quality, free education
for all;

3. Does not lead to the marketisation of education such that education is no longer
directed to the full development of a child's personality, talents and mental and
physical abilities, but instead only to profit-making and achieving measurable
outcomes - which would be contrary to the aims of education recognised in human
rights law;

4. Maintains the highest quality standards and is adequately regulated, both in law and in
practice, with adequate inspection staffing, effective accountability mechanisms, and
without corruption; and

5. Isthe result of a participatory policy formulation process and continues to be subject to
democratic scrutiny and to the human rights principles of transparency and
participation.

8. This report focuses on the first area of this framework: segregation and discrimination.
Subsequent report will explore the other dimensions, and deepen this one with empirical data.

lll.  Privatisation in education in Kenya

9. Ignorance was identified at the time of independence in 1963 as one of the critical
challenges facing the new nation of Kenya, alongside poverty and disease. Since then,
successive governments have made deliberate efforts to encourage participation of the private
sector in providing education as a means to achieving literacy levels in the country.

3 Report of the UN Special Rapporteur on the Right to Education, A/69/402 (24 September 2014).



10. Prior to 1990, the number of private were negligible. The 1980s was however
characterised by dwindling participation in formal schools, which was aggravated by the
structural adjustment policies (SAPs) that were designed to be economic recovery programs.
One of the visible outcomes of the SAPs in the education sector was less public expenditure on
education. As a result, cost sharing in education was introduced. This resulted in many
disadvantaged children, especially girls, from the rural communities, the urban poor and children
with disabilities, not accessing formal education due to prohibitive costs associated with
schooling. This was also an era characterised by widening social and economic disparities that
evidenced increasing levels of poverty.

11. It is on this basis that the Kenyan government justified its support the growth of the
private sector in provision of education.* The Policy For Alternative Provision of Basic Education
And Training quotes:

“In an effort to reach the spiralling numbers of non-enrolled children, the ministry of education
in collaboration with development partners sought to provide broad policy frameworks to
ease participation of a variety of service providers. These providers were registered under
different government departments....and sought to provide school age children with
education...these providers were instrumental in initiating low cost schools...they came to be
categorized as non-formal schools.”

12. While the development of private schools in the 1980s-1990s was propagated by the
cost sharing policy that followed the structural adjustment plans pushed by the World Bank,
forcing many students out of the formal school system due to cost factors, a more tremendous
growth of private schools has been observed since the introduction of the free primary
education (FPE) program in 2003. This massive increase in development of private schools has
been mostly attributed to the massive influx of students into public schools and resultant
deterioration in quality due to overstretched facilities.®

13. The high escalation in number of private schools has most severely been felt in informal
settlements where there is exceptionally high use of private schools. Kenya’s urban informal
settlements experience severe shortage in supply of basic services. Government schools are
not sufficiently available, the few available schools are found only at the periphery of these
areas, making them inadequately available and inaccessible by most children. Failure by the
State to provide sufficient number of public primary schools has led to tremendous growth of
private low cost schools which have developed to fill in the demand gap.® Since the introduction
of free primary education, more children from urban informal settlements have been attending

4 Kenya Ministry of Education, Policy For Alternative Provision Of Basic Education And Training (May 2009),
p. 11.

5 Allavida Kenya, 2012, Access to and Quality of basic education in Kibera

6 James Tooley et al, (2008) Impact of free primary education in kenya, a case study of private schools in
kibera,



private primary schools. In urban areas such as Nairobi, Eldoret and Mombasa, more than 50%
of children attend so called “low-fee” private schools.’

14. A research conducted in 2003 in Kibera, the largest informal settlement in Kenya,
recorded a total of 76 private primary and secondary schools.? These total figures should be
compared to a mere total of only five government schools serving the area, and which are all
located on the peripheries of the slum. A further study of the area by the researchers four years
later revealed that the number of private schools had increased substantially to a total of 116 in
2007, which is an increase of 52.6% in a span of 4years.® During the same period, no new
public schools were built in the area by the state.

| Public schools

B Private Schools

15. In Mathare urban informal settlement, in Mabatini Ward, a total of 26 private primary
schools serve the majority of the children population in the area, whereas only one public
primary school is available.®

7 APHRC, Quality and Access to Education in urban informal Settlements in Kenya, October 2013,
http://aphrc.org/publications/quality-and-access-to-education-in-urban-informal-settlements-in-
kenya

8 James Tooley et al, (2008) Impact of free primary education in kenya, a case study of private schools in
kibera,

9 Dixon and Tooley; 2007, a case study of private schools in kibera.

10 House Survey conducted by Mathare Community groups, 2014
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public schools
4%

16. More generally, at the national level, the number of private primary schools has grown
tremendously since the 1990’s; from 385 in 1998 to 1441 in 2002. After the re-introduction of the
free primary education system in 2003 followed the highest recorded increase in number of
private primary schools, recorded at 1624 in 2003 and later at an all-time high of 8917 in 2013.
On the other hand, the increase in number of public primary schools has been minimal, from
16,971 in 1998, to 21,205 in 2013, an increase of 24.9%. In the same period, private schools
increased by 2216% (see Table 3).1

1998 16971 385 2%
1999 17054 569 3%
2000 17381 1236 7%
2001 17544 1357 7%
2002 17683 1441 8%
2003 17697 5857 25%

11 Data from Kenya economic Surveys, 2002-2015
12 Data collected from the Kenya economic surveys, 2002-2014,,



2004 17804 6839 28%

2005 17807 7547 30%
2006 17964 7983 31%
2007 18063 8041 31%
2008 18130 8076 31%
2009 18543 8124 30%
2010 19059 8434 31%
2011 19848 8719 31%
2012 20307 8824 30%
2013 21205 8917 30%
17. Nevertheless, these statistics do not account for private informal schools, including in

particular the “low-cost private schools”. Low-cost private schools are schools that target
relatively poor households by offering education at a low cost, but also often low quality. Low-
cost private schools have developed as a response to the demands of the immediate situation
for a functional or compensatory education rather than as a projected deliberate educational
planning. They have played an increasing role, and for instance, it is estimated that at least 52%
of children in Kibera informal settlement in Nairobi attend private low-cost private schools.*®
There could be about 2,000 non-formal schools in Kenya, with over 500,000 pupils, who are not
counted in statistics. The proportion of private education is thus probably much higher than the
official statistics show.

V. State support towards privatisation in education

18. The growth of private education in Kenya is not only the result of a spontaneous
movement. It also grew thanks to the State’s direct and indirect support to private sector,
especially to low-cost private schools. Support from the State may be provided in various forms
ranging from technical support through recruitment of teachers to direct financial grants to some
of the registered private low cost schools.

19. Support to and institutionalisation of private education takes place in particular through
the legal framework provided for non-formal schools. The Basic Education Act recognises two
types of basic educational institutions: public schools, which are schools established, owned or
operated by the Government; and private schools, which are those established, owned or
operated by private individuals, entrepreneurs and institutions.*® All schools, whether public or
private, must register with the ministry of education.

13 Allavida Kenya, 2012, access to and quality of basic education in Kibera
14 https://mtaaniinsight.wordpress.com/2014/09/03 /kenyas-education-sector-marred-by-muddles/
15 Section 43.
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20. However, the Policy For Alternative Provision Of Basic Education And Training (APBET)
creates de facto another type of school, the “alternative” or “non-formal” schools, which are
private. The policy defines non formal schools as “institutions that resemble formal schools in
that they aim at transmitting a formalized curriculum leading to formal school examinations.
They however differ in school practices, management, financing, staffing conditions,

registration, operating environment and school structures.” Under this policy, hon-formal schools
have less stringent requirements in terms of quality, infrastructures, teachers’ conditions, etc.,
than public schools, both in law, and as it is tolerated in practice. The APBET policy also creates
a public private partnerships in education, as private non-formal schools registered under the
ministry of education can receive funding from the government.6

21. Although the APBET policy dates from 2009, and the Basic Education Act, 2013, does
not provide a framework for alternative schools, it seems to still be applicable, according to a
recent presentation from the minister of education.'” Furthermore, the guidelines that have been
enacted to enforce the Basic Education Act includes provisions for the “alternative provisions of
basic education, training, and continuing adult education”.*® The Government also recently
enacted the Registration Guidelines For Alternative Provision Of Basic Education And
Training.?® Yet, it is unclear how these two set of guidelines fit within the legal framework set by
the Basic Education Act — which, arguably, aimed at eliminating non-formal schools, to ensure
the provision of formal, quality, public education for all.?°

22. While the recognition of and support to alternative private schools flows from a
commendable effort by the government to include children who would otherwise not be able to
attend school into the formal education system, the policy has largely been abused. In the
country’s major urban informal settlements where demand for basic education is high because
public schools are unavailable, private individuals who are keen on making quick money from
some of the country’s poorest pockets have used the policy to provide poor quality basic
education in poorly structured schools in the name of “non-formal schools”. The vague definition
of non-formal schools and tolerance from the authorities also allow for large commercial
education actors to register as non-formal schools and benefit from the lower legal requirements
it offers — although it's not clear why large-scale organised companies like Bridge International
Academy (see box) should not rather be registered as private schools.

23. The existence of these schools is also an incentive for government to not improve the
public education system, and maintain the status quo. As mentioned above, in informal
settlements such as Kibera and Mathare, public education has almost not been improved in the
last decade, despite the fact that these areas are largely under-served. Instead, non-formal

16 Ministry of education science and technology, State department of education, “Registration guidelines for
alternative provision of basic education and training (APBET)”, March, 2015, p. 2.

17 http://ir-

library.ku.ac.ke/bitstream/handle/123456789/12293 /Education%20Reforms%20in%20Kenya...pdf?seque
nce=3&isAllowed=y

18 [egal Notice N° 39, The Basic Education Act, 8t April 2015, part V.

19 Ministry of education science and technology, State department of education, “Registration guidelines for
alternative provision of basic education and training (APBET)”, March, 2015.

20 [nterview with drafters of the Act. See also e.g. the guiding principles, on Section 4 of the Act.
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private schools, sometimes with the direct support of the government through public-private
partnerships, have been providing sub-standard education to these areas. While the
Government may provide temporary support to selected not for profit community-based non-
formal schools, with the aim to phase them out and progressively integrate them in the formal
public education system, the non-formal education policies promoted by the State Party do not
provide any vision or timeline for improving and formalising alternative schools. Rather, it
entrenches the existing system, although it is the source of violations of the right to education
(see below part V.B).

24, Besides, the organisation of the public education system is also conducive to
privatisation in education. Although the Basic Education Act indicates that education should be
free in Kenya,?! Section 29 indicates that “other charges may be imposed at a public school with
the approval of the Cabinet Secretary in consultation with the county education Board provided
that no child shall be refused to attend school because of failure to pay such charges”. As a
result, most schools charge fees ranging from a few hundreds to a few thousands Kenya
Shillings per term, and these fees are generally made mandatory in practice, as children are
expelled from schools if their parents cannot pay.?? These charges not only mean that free
education is an illusion in Kenya, but also that they drive parents to low-fee informal schools,
which may sometimes be cheaper than the public schools. In addition, they also constitute, in
themselves, a form of privatisation of education in Kenya.

21 Sections 28, 29 (1), and 32.
22 Interviews in public schools and with parents.
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Bridge International Academies, World Bank funding, and its impact on access to
the right to education in Kenya

Bridge International Academies (BIA), a for-profit fee-charging chain of private primary schools
operating in Kenya, serving informal settlements and poor rural areas. It has ecently received
monetary support from the World Bank, through its private sector investment arm, the
International Finance Corporation (IFC), which invested $10 million. Bridge has also attracted
more than US$100m from international investors, including Bill Gates, Facebook founder Mark
Zuckerman, eBay founder Pierre Omidyar, education company Pearson, and the UK’s Department
for International Development.

BIA uses highly standardised methods, called “school in a box”, and barely trained, unqualified,
poorly paid teachers, who are given a tablet to deliver and control a totally scripted curriculum to
students, written on a tablet. Teachers in Bridge schools are expected to all read aloud to the
students, almost word-for-word, the content delivered on the tablet at the same time in each
school every day.

The school chain claims to provide affordable education by charging ‘just’ $6 a month, per child.
However, for families in vulnerable areas where BIA operates, who earn an average $75 or less,
sending an average of three children to these schools, means sacrificing other essential survival
rights such as food and water, and it is enough to entrench inequalities and create deep
educational segregation.

Meanwhile, the World Bank has no active or planned investments in either Kenya’s public basic
education system. The International Development Association (IDA), the arm of the World Bank
that provides concessional loans and grants to the world’s poorest governments, has no active
commitments to basic education in Kenya and has not financially supported Kenya'’s public basic
education system since 2010.

In response to the World Bank’s support to for-profit, low-cost and low-quality education models
such as BIA, and its lack of support to public education, 119 civil society organisations from
around the world, including 30 organisations in Kenya and Uganda, published a statement in May
2015, asking the World Bank to ensure it fulfils its mission to truly help the poor: see
http://bitly/WBprivatisation

25. It is also important to note that public foreign donors also play a role in supporting
privatisation in education in Kenya. For instance, the World Bank has developed a “private
school support program” in Kenya.?® The World Bank, through a $10 million loan from the
International Finance Corporation, also funds Bridge International Academies (see box). In May
2015, a group of 119 organisations across the world, including 18 Kenya organisations
published a statement to denounce the Bank’s political and financial support to Bridge
Academies, highlighting that on the other hand the World Bank currently does not provide any

23 See http://siteresources.worldbank.org/EDUCATION /Resources/278200-1126210664195/1636971-
1238439091031 /Kenya Baseline description June09.pdf
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funding to the public education system in Kenya.?* Similarly, the British Department for
International Development (DFiD) also funds Bridge International Academies, thereby
supporting the development of private actors in education, whereas the public education system
urgently needs to be strengthened to be able to provide quality education to all without
discrimination (see box above).

V. Impact of privatisation in education on segregation and
discrimination in Kenya

26. This section gives a preliminary overview of the impact of the privatisation in education
described previously on the right to education by focusing on the impact on segregation and
discrimination. Future reports will deepen the issue, and cover impacts on other aspects of the
right to education.

A. Legal framework
27. The constitution of Kenya strongly prohibits any form of discrimination. Section 10(2)
which lists the national values and principles of governance which “bind all State organs, State
officers, public officers and all persons” includes as one of them “human dignity, equity, social
justice, inclusiveness, equality, human rights, non-discrimination and protection of the
marginalised”.

28. Section 27 of the constitution specifies what the right to “equality and freedom from
discrimination” entails. It includes “the full and equal enjoyment of all rights and fundamental
freedoms” (Section 27(2)), the prohibition of both direct and indirect discrimination (Sections
27(4) and (5)), on various grounds, including “social origin” (Section 27(4)). In addition, the State
of Kenya is required to “take legislative and other measures, including affirmative action
programmes and policies designed to redress any disadvantage suffered by individuals or
groups because of past discrimination” (Section 27(6)).

29. The Basic Education Act reinforces the protection against discrimination in Kenya with
regards to the right to education. Article 4 of the Act lays out the principle of “equitable access
for the youth to basic education and equal access to education or institutions” (Article 4(b)), as
well as of “protection of every child against discrimination”, by any institution, public or private,
“on any ground whatsoever” (Article 4(f)). It specifically insists on the elimination of gender
discrimination (Article 4(p)) and “non-discrimination, encouragement and protection of the
marginalised, persons with disabilities, and those with special needs” (Article 4(s)).

30. Equality and non-discrimination are immediate and crosscutting obligations in the ICRC
(and the ICESCR),?® which require States parties to respect and ensure the rights set out in the
ICRC without discrimination. International human rights bodies have stressed the importance of
non-discrimination.

31. The States Parties’ obligations with respect to non-discrimination under both the ICRC
and the ICESCR are immediate (as opposed to being subject to progressive realisation) and

24 See http://bitly/WBprivatisation.
25 Article 2 ICRC; article 2(1) ICESCR.
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require States to pay particular attention to vulnerable or marginalised groups. Non-
discrimination also applies to the distribution of government funds and resources for education.

32. In General Comment 5 the CRC elaborated:

This non-discrimination obligation requires States actively to identify individual children and
groups of children the recognition and realization of whose rights may demand special
measures. For example, the Committee highlights, in particular, the need for data collection to
be disaggregated to enable discrimination or potential discrimination to be identified.
Addressing discrimination may require changes in legislation, administration and resource
allocation, as well as educational measures to change attitudes.?6

33. Following its General Day of Discussion on private actors and the ICRC, the CRC
adopted the following recommendation relating to non-discrimination:

Likewise, the general principle of non-discrimination as enshrined in article 2, ..... assume[s]
particular importance in the context of the current debate, with the State party equally being
obliged to create standards consistent and in conformity with the Convention. For instance,
privatization measures may have a particular impact on the right to health (art. 24), and the
right to education (arts. 28 and 29), and States parties have the obligation to ensure that
privatization does not threaten accessibility to services on the basis of criteria prohibited,
especially under the principle of non-discrimination. Such obligations of the State party are
also applicable in the context of article 4.27

34. The CRC also addressed this issue in its General Comment 16 (on the ICRC and private
actors) where it stated that States must ensure that the provision of essential services by private
actors ‘does not threaten children’s access to services on the basis of discriminatory criteria.’?8

35. General Comment 20 of the CESCR also specifies that any kind of discrimination,
whether direct or indirect, formal or substantive is prohibited. Applying the obligation not to
discriminate, as well as the principles of equal opportunity and effective participation in society
for all, the CESCR emphasised in its General Comment 13 that the State has an obligation to
ensure that privatised education ‘does not lead to extreme disparities of educational opportunity
for some groups in society.’?°

36. The issue has also been addressed by the CRC in its general observations. Most
recently, in the case of Morocco, the CRC expressed concern that the fast development of
private education ‘has led to the reinforcement of inequalities in the enjoyment of the right to
education.’*° It has also recommended that Lebanon place stronger emphasis on public
education so as to ‘prevent any risk of discrimination.’3!

26 CRC General Comment 5, UN Doc CRC/GC/2003/5, para 12.
27 Committee on the Rights of the Child, Report on the Thirty-First session, CRC/C/121, 11 December 2002,
para 4
28 Committee on the Rights of the Child, General Comment No. 16 (2013) on State obligations regarding the
impact of the business sector on children’s rights, UN Doc CRC/C/GC/16, para. 34.
29 CESCR, General Comment 13, para. 30.
30 CRC, Concluding Observations: Morocco, CRC/C/MAR/CO/3-4 (2009), para. 60.
31 CRC, Concluding Observations: Lebanon, CRC/C/15/Add.169 (2002), para. 33.
14



37. Socio-economic segregation is directly linked to discrimination. In a recent list of issues,
the CRC explicitly expressed its worry about segregation on a socio-economic basis. It
requested Chile to explain the impact of privatization in education and its measures “to put an
end to segregation in the education system and guarantee the right to equality and non-
discrimination in terms of access to education and within schools”.

38. As stated by the SR RtE, [p]rivatization in education cripples the universality of the right
to education as well as the fundamental principles of human rights law by aggravating
marginalization and exclusion in education and creating inequities in society’, and it ‘favours
access to education by the privileged’. High levels of privatisation in education have been
shown to affect particularly marginalised and vulnerable groups, such as girls, as shown in a
recent submission made to the CEDAW .23

B. Situation in Kenya
39. The growth of private schools in Kenya creates or deepens inequalities. Children from
high income families attend expensive high quality schools which are known to perform well,
while children from the poorest and most vulnerable families are relegated to public and low
cost private schools which are grossly under resourced. This in turn increases inequality in
accessing education and also deepens cycles of poverty and exclusion by entrenching social
classes through segregation.

40. Schools fees, even when relatively low, cannot be afforded by part of the population. As
a result, the introduction of fee-charging private schools results in a stratification of the children,
whereby the relatively richer go in different schools from the poorest. There are, schematically,

three types of schools in Kenya, whose distinction is the source of segregation.

e Formal private schools, including “elite, proprietor-owned schools, charging high fees
and providing in return high-quality education to pupils from middle-income and upper-
income families.” They “recruit their intakes from much wider geographic catchment
areas than most public schools — but from much narrower socioeconomic catchments”,
and “achieve outstanding results” in national examination.3

e Low-cost private schools, which provide sub-standard education, charge moderate fees,
and take children from relatively poor and lower-middle class households.

e Public schools, which charge low or no fees, whose quality varies, and which accept all
children, often the poorest.

32 CRC, CRC/C/CHL/Q/4-5, para. 14.

33 Global Initiative for Economic, Social and Cultural Rights, ‘Privatisation and its Impact on the right to
education of Women and Girls’, Submission to the Half-Day General Discussion on Education of the UN
Committee on the Elzmmatlon of Discrimination Against Women’, June 2014 accessible here

CEDAW Final-with-logos. pdf
34 Moses Oketch and Anthony Somerset, “Free Primary Education and After in Kenya: Enrolment impact,

quality effects, and the transition to secondary school” Create Pathways to Access Research Monograph No.
37 (May 2010), available on http://www.create-rpc.org/pdf documents/PTA37.pdf.
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41. Beyond the obvious stratification that happens between medium/high-fees formal private
schools, low-fee private schools, and public schools, even small changes in fees lead to micro-
segregation, amongst the poor. This is particularly visible in informal settlements in Kenya.

42. In May 2015, 119 organisations, including 17 Kenyan organisations, presented a
statement where they denounced World Bank funding to the chain of low-fee private schools
Bridge International Academies.® The statement demonstrates that even if private schools such
as Bridge Academies charged $6, such schools are not accessible by at least 50% of the
population.

43. Indeed, according to the most recent Demographic and Health Survey in Kenya released
in 2015, women from poor families record higher birth-rates compared to their counterparts from
wealthier families.*® The poorest families in Kenya today have three times as many children as a
wealthy one. Nationally, women from the poorest families were found to have an average of 6.4
children although those aged 19 to 49 had an exceptionally higher fertility rate at an average of
9.4 children each.

44, Data from the latest 2012/2013 household survey in Kenya show that half of the
households in Kenya earn KES 7,000 ($75) or less.®” Thus, for half of Kenyan households, even
assuming a cost of $6 a month, sending 3 children of primary school age to a private school
chain such as Bridge International Academies would cost at least 24% of their monthly
income. Taking into account more realistic monthly cost for such chains of about $17 that
include school meals, sending their children to these schools would cost half Kenyan
households at least 68% of their monthly income. Private schools costing $6 or above are
therefore not accessible by the poorest, who put their children in cheaper private schools, or
public schools, creating a stratification in the education system.

45, This stratification phenomenon clearly appears in informal settlements. In these areas,
as discussed previously, generally a majority of people attend non-State schools. A recent study
from the Africa Population and Health Centre (APHC) in six informal settlements in Kenya found
that households income in informal settlements varies greatly, from 2,371 KES ($25) to 25,081
KES ($267) a month.®® In addition, households level of education also differ widely, with, in
average, 53% of the households heads who have not completed more than primary education,
although the situation can change from a settlement to another (see Table 4). Overall, therefore,
most households are poor and have a low level of education, but within this broader category or
poor uneducated households, there are significant differences between households. Said
differently, some people living in slums are extremely poor and uneducated, while others are
just poor and have limited education.

35 Available on http://bitly/statementWBprivatisation.

36 Kenya Demographic and Health Survey (KDHS) report released on 2/4/15 conducted by the Kenya
National Bureau of Statistics (KNBS),

37 http://www.knbs.or.ke/index.php?option=com phocadownload&view=category&download=710:housing-
survey-report-2012-2013&id=123:kenya-national-housing-survey&Itemid=599.

38 APHRC, Quality and Access to Education in urban informal Settlements in Kenya (October 2013), available
on

http://aphrc.org/publications/quality-and-access-to-education-in-urban-informal-settlements-in-kenya.
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Mombasa 9 42.4 37 9.2 2.4

Nairobi 7.4 51.9 35.7 2.6 2.4
(combining 2

settlements)

Nveri 8 63.2 25.3 1.6 1.9
Nakuru 6.7 54.5 32.2 3.7 3
Eldoret 4.5 46 40.5 6.3 2.7
Kisumu 2.3 30.2 50.1 16.4 1
TOTAL 6.1 47 38.4 6.4 2.2

46. At the same time, school charges (including fees, levies, meals) also vary enormously,
from 467 KES ($4.5) per year in some government schools to 20,900 KES ($210) per year in
some private schools (see Table 5).

Mombasa 467 10,349 -
Nairobi 603 6,892 3,245
(combining 2

settlements)

Nyeri 1,276 14,333 -
Nakuru 2,931 20,900 -
Eldoret 2,493 7,032 -
Kisumu 616 8,783 -

47. The result of this situation is that the wide disparities in income and education are
directly reflected in the schools parents put their children in. The APHRC’s study shows that in
the six informal settlements they studied, children from relatively richer households were more
likely to go to formal private schools, in a statistically significant manner, than children whose

39 Adapted from APHRC, Quality and Access to Education in urban informal Settlements in Kenya (October
2013), available on
http://aphrc.org/publications/quality-and-access-to-education-in-urban-informal-settlements-in-kenya, p.
17.

40 Adapted from APHRC, Quality and Access to Education in urban informal Settlements in Kenya (October
2013), available on
http://aphrc.org/publications/quality-and-access-to-education-in-urban-informal-settlements-in-kenya, p.
15.
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parents were poorer: in the settlements studied, nearly 40% of children of the top 20%
wealthiest households went to formal private schools, whereas only 52% went to public schools.
Conversely, the bottom 40% poorest households overwhelmingly put their children in public
schools (71%), and only 14% put their children in formal private schools (see Table 6). Similarly,
children who have one parent who has been to secondary schools are above are more likely to
go to a formal private school than children whose parents’ education is below secondary.

Background School Type
Public Formal Private Low-cost
Sex of Child:
Boy 62.2 222 15.6
Girl 63.9 19.4 16.8

Orphan status

Both parents 74.6 10.4

Single parent 71.2 14.3 14.5

None orphan 61.3 22.2 16.5
Sex of HH head

Male 59.6 23.3 171

Female 71.9 14.3 13.8

HH head education

Below secondary 64.2 16.5 19.3
Secondary or 61.5 12.2
above
HH size
1-3 57.4 I 24.6 I 18.0
4-6 63.2 21.0 15.9
T+ 69.5 15.4 15.1
HH wealth status
Bottom 40% 70.5 14,2 15.3
Middle 40% 57.9 21.0 21.2
Top 20% 525 39.5 I 8.0

41 Adapted from APHRC, Quality and Access to Education in urban informal Settlements in Kenya (October
2013), available on
http://aphrc.org/publications/quality-and-access-to-education-in-urban-informal-settlements-in-kenya, p.
23.
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48. Thus, the poorest and least educated parents tend to put their children in public schools,
relatively wealthier and more educated parents are relatively more likely to put their children in
low-cost or formal private schools, and the top 20% wealthiest and the most educated
households living in these settlements are much more likely than the others to put their children
in formal private schools. This is how a sorting between children on the basis of their socio-
economic status is taking place, a micro-segregation between the poor themselves,
whereby the poorest are put together in public schools, and the poor that can afford it put their
children in different, private, schools, according to how much they can afford.

49, The situation is similar in rural areas. Although the proportion of private schools is
relatively lower in rural Kenya, a study has found a similar segregation dynamic taking place
between public and private schools. This phenomenon has also be found to be increasing
between 2004 and 2007 (see Table 7).4?

All 1 (Poorest) 2 3 4 (Least poor)

2004

Not enrolled 8.2 10.2 10.0 6.1 6.4
Public 87.0 88.3 89.7 86.3 83.9
Private 4.8 1.5 0.3 7.3 9.7
2007

Not enrolled 7.7 11.1 7.7 7.4 4.6
Public 80.3 85.6 85.6 82.7 70.0
Private 12.0 6.3 6.7 9.9 25.4

42 Mikiko Nishimura and Takashi Yamano, “Emerging Private Education in Africa: Determinants of School
Choice in Rural Kenya”, World Development Vol. 43, pp. 266-275, 2013.
43 Adapted from Ibid., p. 271.
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50. Other studies have shown a similar dynamic at the scale of the country. Some
researchers note that following the introduction of Free Primary Education in 2003, “enroliment
of less educated households (primary education or less) in the public sector increased
significantly, whereas more educated households left the public sector” (see Table 8).* Thus
from 2003, although access was broadened, this has contributed, according to analysts, “to
increased segregation between public and private primary schools”.*

NER GER
1997 2006 1997 2006
DI ) @
Gow't schoals:
All T1.2 716 9.9 1035
Mo education f2.1 65,4 95,8 97.6
Some primary 4.6 T2 104.3 120.3
Completed prim. 67 .4 72.6 1007 65.4
Some sec, ] 71,7 G8.7 a7.7
Some tert. 63,1 q47.2 | 76.2 54.6 |
Private schools|
All 38 8.9 4.4 11.2
Mo education 1.9 2.7 2.6 3.2
Some primary 2.6 5.1 3.0 6.3
Completed prim. 2.7 2.8 2.8 9.4
Some sec, 6.4 16.4 a.0 21.8
Some tert, w T, B,
51. In addition, segregation may take place on other grounds. Generally, private schools, in

particular for-profit commercial schools, have little interest to enrol marginalised groups who
require extra-teaching support, or, unless they are required to do so through adequately
enforced regulation. Though evidence is scant, a study has shown for instance that in Kibera,
children with disabilities constituted 11% of the school population in a primary school, while they
constituted less than 1% of the children enrolled in non-formal schools in the area.*

52. While such segregation is itself a major human rights concern, and constitutes a human
rights violation by Kenya to the extent that the authorities have not responded adequately to this
phenomenon, it is also leads to additional issues. Firstly, such segregation can affect the

44 Bold T., Kimenyi M., Mwabu G., Sandefur J. 2011b. Why Did Abolishing Fees Not Increase Net Enrollment in
Kenyan Public Schools? Center for Global Development, Working Paper No. 271. Washington, D.C.: Center for
Global Development, available on http://papers.ssrn.com/sol3/papers.cfm?abstract id=1972336, p. 7.

45 [bid.

46 Adapted from ibid., p. 6.

47 Allavida Kenya, Access to and quality of basic education in Kibera, Nairobi: Study and synthesis report
(September 2012), available on, p. ix.
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already fragile social cohesion in society. As researchers have noted, a key reason why
relatively richer households are moving their children out of public schools towards private
schools is the “peer-effect”: better-off households have exited public schools as a result of poor
children entering such schools, following the introduction of the FPE policy in 2003, while private
schools “increasingly became a preserve of the a affluent”.*®

53. Secondly, another impact of this education system is that it maintains or deepens
inequality, and thus is a source of discrimination. It keeps the poorest students, who have the
most challenging socio-economic environment to learn, together, and without proper support,
further reinforcing the initial inequality, rather than remedying it.

54, Thirdly, Segregation lowers the general quality of education. It also affects privileged
children, who miss on an important part of a quality education. As the Kothari Education
Commission in India put it, such segregation in education

is bad not only for the children of the poor but also for the children of the rich and the
privileged groups [...] By segregating their children, such privileged parents prevent them from
sharing the life and experiences of the children of the poor and coming into contact with the
realities of life [...] [and also] render the education of their own children anaemic and
incomplete, 4°

55. As shown by the Organisation for Economic Cooperation and Development (OECD)
through its studies in a number countries, segregation also has negative impact on the overall
guality of an education system. The highest performing education systems across OECD
countries are those that combine quality with equity.*°

56. Thus, calling for low-cost schools to stand as an alternative advances the legality of dual
education systems that stratify society according to socio-economic canons. In other words, it is
a promotion of a system that legitimizes inequality.

VI. Recommendations for list of issues

57. Given the analysis above, we recommend that the CRC ask the following question to the
State Party:

a. Why are private school chains, such as Bridge International Academies, registered
as non-formal schools, whereas they appear to offer formal education?

b. How does the state supervise, monitor and evaluate the implementation of basic
education by private non formal schools to ensure it complies with the Convention

48 Bold T., Kimenyi M., Mwabu G., Sandefur J. 2011b. Why Did Abolishing Fees Not Increase Net Enrollment in
Kenyan Public Schools? Center for Global Development, Working Paper No. 271. Washington, D.C.: Center for
Global Development, available on http://papers.ssrn.com/sol3/papers.cfm?abstract id=1972336, p. 20.

49 India Education Commission, “Education and national development: Report of the education commission,
1964-66 - Volume I”, India ministry of education, National Council of Educational Research and Training
(1966), para. 1.37.

50 OECD, Equity and Quality in Education: Supporting Disadvantaged Students and Schools, OECD

Publishing (2012).
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on the rights of the child? Is the ministry of education well equipped in terms of data
and technical capacity to carry out this function?

If the Government intends to progressively replace non-formal education by formal
quality free education, why does it continuously support non-formal schools without
a plan to lead to formalisation? Otherwise, what are the plans from the Government
to phase out non-formal education, and how is this intention materialised in laws
and policies?

What steps are being taken to ensure that public primary education is strengthened
to reach out to marginalised groups, such as in non-formal settlements, and to
ensure that public education is free and of good quality to avoid forcing parents
having to resort to private schools? Specifically, does the government have plans to
allocate resources to improve the public education access and quality in informal
settlements?
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